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ELECTORAL AMENDMENT BILL (NO. 2) 2008 
Consideration in Detail 

Clause 1: Short title — 
Mr C.J. BARNETT: The Electoral Amendment Bill (No. 2) 2008 is a significant bill. The opposition has 
indicated that it agrees with most of the bill. One point of difference is the clause about the voting entitlements of 
prisoners. The opposition has taken the view that a prisoner serving a sentence of more than one year should 
continue to forfeit the right to have a vote. I think that is a reasonable proposition. The other issue on which there 
is disagreement is that of disclosure. Although I find a disclosure level of $1 000 to be acceptable, I do not think 
the amount should be changed prior to this election. Indeed, the opposition supports the retention of the current 
disclosure level, which was originally set at $1 500 and which now, through indexation, is running at $1 800. As 
I said last evening, disclosure is an important issue, and in this time of public funding of political parties, the 
case for disclosure is even stronger than it used to be. A sign of a maturing—albeit 100 years later—political 
system is a system in which members of the public actively participate in politics and the importance of having 
both properly managed political parties and good quality party or independent candidates is recognised, as is the 
need for candidates to promote their policies, background and credentials to be elected. If we have an 
impoverished and compromised party political system, we will have the worst outcomes. Indeed, there is a fair 
bit of evidence in Western Australia that we have not had the best of outcomes in our political system. We 
should always be conscious of political reform. I would hope that at some stage we might see some more 
dramatic reform of and improvement to our political system. It seems to be a view often held by members of the 
upper house—more than anywhere else—but if people have the view that a political system can simply stand 
still as the world around it changes, they are wrong. The political system can keep its basic values and principles 
but it also needs to be responsive to changed circumstances and relate in a contemporary sense to the community 
of the day. They are the positions taken by the opposition, and our illustrious shadow minister is now primed and 
ready to go. 

The ACTING SPEAKER (Ms K. Hodson-Thomas): Members, before I give the next person the call, the short 
title of the bill is not an opportunity to make a general response to the second reading speech yet again. 

Mr C.J. Barnett: Well, throw me out then! 

The ACTING SPEAKER: No, no. I allowed the member to speak because I knew that a number of people were 
not in the chamber.  

Clause put and passed.  

Clauses 2 to 6 put and passed. 
Clause 7: Section 18 amended — 

Mr T. BUSWELL: I circulated some amendments. 

The ACTING SPEAKER: They are on page 14 of the notice paper.  

Mr T. BUSWELL: I thank Madam Acting Speaker for bringing them to my attention. The first of my 
amendments is to clause 7, and, as the Minister for Electoral Affairs is no doubt aware and as we discussed 
during the second reading debate, this clause is about one-year and three-year jail terms. The government’s 
intention with this bill is to disenfranchise all those people who are serving a jail sentence of greater than three 
years. Our view is that the cut-off point should be one year. As I understand, the one-year cut-off previously 
applied in the Western Australian jurisdiction. It was changed a year or two ago when the Electoral Act was 
amended to bring it into line with federal electoral legislation under which any prisoner was denied access to the 
vote. The opposition supported that at that time. However, as has been well canvassed, that provision of the 
federal legislation was effectively struck down by the High Court of Australia. I do not need to go through all 
that because it was discussed during the second reading debate. The opposition’s view is quite simple: a person 
who is serving a sentence of longer than one year has, by the nature of that period of imprisonment, lost the 
entitlement to vote for that period. Our fundamental view is that when someone commits an offence that requires 
imprisonment of that length, one of the punishments that should be imposed by society is a withdrawal of that 
person’s right to participate in the democratic process while in the prison system. The minister may well argue 
that the High Court would strike out this proposed amendment in the same way that it struck out the blanket 
prohibition in Roach v Electoral Commissioner. That is not the view of the opposition, and if the minister is to 
mount that argument, I ask that he provide the advice upon which he justifies that argument. However, our very 
strong view is that the cut-off should be a one-year term as opposed to a three-year term. The one-year term 
previously applied in Western Australia, and it is our view that we should revert to that. 

The ACTING SPEAKER: I call the member for Murdoch. 



Extract from Hansard 
[ASSEMBLY - Wednesday, 18 June 2008] 

 p4059a-4061a 
Mr Colin Barnett; Acting Speaker; Mr Tony McRae; Deputy Speaker; Mr Christian Porter 

 [2] 

Mr T. Buswell: I forgot to move the amendment! 

Point of Order 
Mr A.D. McRAE: Madam Deputy Speaker, I seek clarification. The Leader of the Opposition can speak again, 
just not immediately. Is that correct? 

The DEPUTY SPEAKER: He cannot speak immediately—that is correct. The Leader of the Opposition can 
speak again. He cannot speak at this particular point. I cannot give him the call.  

Debate Resumed 
Mr C.C. PORTER: Is the Minister for Electoral Affairs willing, ready and able for us to review the State 
Solicitor’s opinion of the Roach case?  

Mr J.A. McGinty: We do not make that legal opinion public. That is a standard arrangement. However, I am in 
a position to say that the advice is that three years would certainly be constitutionally valid. The current 
provision is constitutionally invalid. In essence, the opinion is that there is doubt about one year, but no doubt 
about three years.  
Mr C.C. PORTER: We can discuss that a little further. It is the case that some doubt accompanies a one-year 
cut-off. Did the opinion give a view on whether it would be more or less likely that one year would be 
constitutionally sustainable? 
Mr J.A. McGinty: The oral advice that I received — 

Mr C.C. PORTER: Was it oral rather than written advice? 

Mr J.A. McGinty: Initially. The oral advice that I initially received from the Solicitor-General was to the effect 
that there was doubt surrounding the one-year cut-off. His view, expressed to me in writing as well as orally, was 
that the safer ground was to move to three years. I have since seen advice provided by the State Solicitor’s Office 
to the Electoral Commissioner that suggests that one year could be constitutionally valid, but it was not certain. 
The reason for that is that at least there is a policy underpinning it, rather than a blanket exclusion. The policy 
relates to the degree of seriousness of the offending; one year could be seen to be serious and three years 
certainly would be seen to be serious. Therefore, that was the case. My argument runs at two levels: first, there is 
some constitutional doubt about one year; and, secondly, and more importantly, there should be uniformity with 
the commonwealth because we maintain a joint roll. 

Mr C.C. PORTER: I am picturing the advice in my mind structurally. No doubt it would have been cautious 
insofar as it indicated that there is no certainty with a one-year cut-off, as there often is no certainty in matters 
that have the potential to go to the High Court. I also imagine that structurally that advice would have used 
words such as “the better view is” or “it is more likely than not that one year would be more sustainable”. Did 
this advice ultimately conclude that it is more likely than not that one year would be sustainable? 

Mr J.A. McGinty: The opinion provided by the State Solicitor’s Office, which was not provided to me but 
which I have seen, was that it was likely that one year could survive. I did not receive that strong an opinion 
from the Solicitor-General, as I recollect the discussions I had with him; that is, there was constitutional doubt 
over one year. 

Mr C.C. PORTER: However, the written opinion from the SSO to the Electoral Commissioner concluded 
ultimately that in its view it was likely that one year would be sustainable. 

Mr J.A. McGinty: Yes, or words to that effect; I do not remember the exact words. 

Dr J.M. WOOLLARD: I refer to the issue of constitutional validity. I said yesterday that the provision in New 
South Wales is for one year rather than three years. It has always been three years. When we changed the 
provision in 2006 and followed the commonwealth example, New South Wales did not change its provision. It 
had one year then and it still has one year, so it believes that the one-year provision is constitutionally valid. 
How would a challenge be made by prisoners? Would a challenge affect the whole election? What is the cost of 
an election? Would the challenge come from a prisoner in a particular prison, and would it affect the electorate 
of which the prisoner is a member?  

Mr J.A. McGINTY: I guess there are two bases upon which a challenge could be mounted. Perhaps there are 
others, but these are the two that immediately spring to mind. The first would be as in the Roach case whereby a 
person challenged the constitutional validity of the provision. The advice I have received is that if anyone were 
to mount a challenge between now and the election, or even after the election for that matter—the Aboriginal 
Legal Service or an individual prisoner, perhaps supported by Legal Aid WA, could mount a challenge—we 
would have to concede that the existing law in Western Australia is invalid. Under the provision in the 
commonwealth Constitution, representatives are to be directly chosen by the people, and that was the provision 
referred to in Roach. A number of High Court cases in the early 1990s referred to the issue of representative 
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democracy and said that the underlying implication would also flow on to state constitutions. That had an 
influence on defamation law at the time and the freedom of speech or freedom of political communication as a 
necessary underpinning of representative democracy as created by the Constitution. We believe it would be 
found by a court that the same rationale that applied in the Roach case to the commonwealth Constitution and 
electoral laws would apply at a state level. 

The second option would be to go to the Court of Disputed Returns after the election and challenge the validity 
of the election result, perhaps in a particular seat or in a number of seats. It is that uncertainty and the 
susceptibility of challenge that we think need to be remedied now. That is the reason we have introduced this 
legislation. There is no doubt that the existing provisions are invalid. The question that can then be posed is: 
should the provision be one year or three years? We know that three years is constitutionally valid. We do not 
know that one year is constitutionally valid, although it possibly is, depending on the extent of the advice 
received. Frankly, why would we want to take the risk when one of the effects of having a different provision in 
Western Australia is to create problems in the administration of the electoral roll? The more we have different 
criteria for being on the electoral roll, the more the two electoral rolls will diverge and, ultimately, the state will 
need to have its own roll when the divergence becomes too great. For practical reasons, it is better to have the 
same provision operating at both state and commonwealth levels. That is why, notwithstanding my view that the 
legislation introduced by the Howard government of totally disentitling prisoners to vote was harsh, we followed 
it to maintain a common electoral base for electoral purposes. That will in the long run avoid the need to 
establish a state electoral roll. A number of provisions in this legislation are about providing harmony or the 
same sort of provision. There has been some discussion about the grey nomads’ provision. They can enrol 
federally, but they cannot enrol at a state level at the moment. We want to include those people. Almost 
regardless of the merits of one year or three years, I think it is a sounder policy decision to have, as far as we can, 
a nationally consistent uniform electoral system. 

Ms S.E. WALKER: I had hoped that the minister would have a little think overnight about his reasons for doing 
this to prisoners. He said that, because the commonwealth had a blanket ban on all prisoners voting, he would 
just follow along, did he not? 

Mr J.A. McGinty: Yes. 

Ms S.E. WALKER: He did it to prisoners because they do not have much of a voice, do they? Because it has 
been determined to be unconstitutional, the minister has decided to backtrack. Parliamentarians should think 
about why it seems to be okay to take away the voting rights of all prisoners just because they are prisoners. 
Why are they not taking away the other rights of prisoners, apart from their right to liberty? I think it is a policy 
decision that members need to consider. I wonder whether the minister has given any thought to why he believes 
it was the right thing to do. What is his rationale, apart from following the commonwealth, for taking away the 
voting rights of prisoners? 

Mr J.A. McGINTY: There has been as far back as people have bothered to check — 

Ms S.E. Walker: You love prisoners; you like letting them out. That is what I can’t understand about this. 
“Empty the jails”, you say; “Go forth”. 

Mr J.A. McGINTY: There we go. There has always been some point reached at which prisoners who have 
committed more serious offences have been disentitled to vote under our system. 

Ms S.E. Walker: I don’t want to know the history. I want to know why you think it should happen. 

Mr J.A. McGINTY: They are placed outside the system in which they are entitled to participate because of the 
nature of the seriousness of the offending. In other words, in addition to their punishment of losing their liberty, 
they have also lost their liberty to exercise a vote. The question is: at what arbitrary point in the spectrum do we 
draw that line? I have drawn it, for the reasons that I have given, at the commonwealth provision. Should all 
prisoners be disentitled to vote? That is an interesting philosophical debate that we can have. I do not think this is 
about a philosophical position. 

Ms S.E. Walker: You were prepared to pass the law on that. 

Mr J.A. McGINTY: The house is, yes. I do not know that I can add a great deal to that. 

Ms S.E. Walker interjected. 

The ACTING SPEAKER (Ms K. Hodson-Thomas): Order, members! There is an awful lot of conversation 
going on in the chamber. We are in consideration in detail and it is very difficult for Hansard to hear. 

Ms S.E. WALKER: What would be the benefits to prisoners, bearing in mind that the whole focus of 
imprisonment is to lose their liberty? The whole focus of the community is for prisoners to be rehabilitated. Why 
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will a judge not have to say in open court to a person who comes under this regime, “By the way, we’re 
sentencing you to three years and you’ve lost your right to vote”? It is a punishment. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 4101.] 
 


